
     I would invite anyone with an 

interest in probate to attend the 

upcoming conference in Santa Fe, 

New Mexico to meet your fellow 

probate judges and experience 

the quality of the probate related 

education programs. 

     For those NCPJ members, I 

would encourage you to contact 

me, or any of the executive com-

mittee members, to find out how 

you can get involved with the 

various NCPJ projects nation-

wide. 

     It is my distinct privilege to 

serve with so many knowledgea-

ble and dedicated executive com-

mittee members.  The time and 

effort the members put into the 

various programs and projects 

are a credit to the organization. 

     Over the years, I have always 

been proud of the role NCPJ has 

played in advancing education 

and awareness of probate mat-

ters.   The many important issues 

we face as probate judges man-

date outreach and coordination 

with other organizations that 

enhance and compliment the 

overall goals of the NCPJ.   

     I would like to take this op-

portunity to highlight just a few 

examples of our organizationõs 

contribution on a national level:  

NCPJ has provided input, from a 

judicial perspective, to the Na-

tional Conference of Commis-

sioners for Uniform State Laws.   

NCPJ is also participating in a 

joint project with ACTEC and 

the National Judicial College to 

create online probate education 

modules available to judges 

throughout the country.  Within 

NCPJ, we are organizing an effort 

to make contact with judges 

from all of the states that are not 

presently represented in NCPJ.               

     June 15, 2015ña date no Charlestonian will 

ever forget.  On that evening, an admitted white 

supremacist entered the Emanuel AME Church 

(òMother Emanueló) and killed nine innocent wor-

shippers who had welcomed him to a Bible study 

with open arms.  Three survivors remained, all of 

whom bore witness to the unbelievably heinous 

act.  Mother Emanuel is the oldest African Meth-

odist Episcopal Church in the south and co-

founded by Denmark Vesey.  Booker T. Washing-

ton and Martin Luther King, among others, have 

graced its pulpit. 

     Within days, with the city still reeling from 

loss, the Charleston County Bar went into action.  

I was lucky enough to chair the pro bono commit-

tee formed to provide assistance to the victimsõ 

families and survivors.  Their grace would humble 

all who volunteered. 

From the Desk of the President 

Apportioning the Mother Emanuel Hope Fund 
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òHate cannot drive 

out hate; only love 

can do that.ó 

ð Martin Luther King  

     Of concern for the City of Charleston and 

longtime Mayor Joseph P. Riley, Jr. was distrib-

uting the millions of dollars donated to the 

Cityõs Hope Fund in honor of the victims and 

survivors.  Donations poured in from across 

the nation, as well as from international donors.  

Mayor Riley asked me to spearhead develop-

ment of an allocation formula and to oversee 

the distribution process.  Thankfully, one of the 

nationõs top legal experts in mass settlements, 

Joseph F. (òJoeó) Rice, practices law in Charles-

ton and quickly volunteered.   

     Mayor Rileyõs sole charge to us was to be 

òfairó and òtransparent.ó  While he had several 

priorities, he largely left it to us.   After several 

brainstorming sessions with accounting, politi-

cal, and tax experts (to ensure the distributions 

were tax free), and after obtaining input from 

renowned mass injury settlement fund expert 

Ken Feinberg, we set to work developing a 

formula.  While we took lessons from the set-

tlement fund formulas for the World Trade 

Center, Boston Marathon, Virginia Tech, and 

Columbine tragedies, none fit our situation 

perfectly.  All but one of the victims died intes-

tate and the social circumstances of each family 

varied dramatically.  We also had three survi-

vorsñone adult who witnessed the shooting 

and whom the shooter òsparedó so she could 

òtell the story,ó and the wife and young child of 

Pastor and State Senator Clementa Pinckney 

who hid in an adjoining office, but heard every-

thing. 

     For several weeks, 

we struggled with the 

right balance.  Joe is a 

renowned trial attor-

ney in the plaintiffõs 

barñI am on the de-

fense side.  We agreed 

to treat it like a medi-

ated sett lementñ

when we reached a 

point of honestly say-

ing we would recom-

mend it to our respec-

tive òsidesó were we in 

litigation, we would be 

done.  As Joe repeated 

throughout the pro-

Mother Emanuel (continued from page 1) 

cess, ònever let the perfect get in the way of 

the very, very good.ó   

     We finally settled upon a òclassificationó 

approach.  If an individual met the requirements 

of a specific òclassification,ó he or she would be 

entitled to a formulaic distribution thereunder.  

If an individual met more than one 

òclassification,ó he or she could òstackó distri-

butions.  The formula was as follows: 

¶ 10% of the fund was allocated to the 

òsurviving minorsó (<18 years of age and 

lost a parent).  Because all were close in 

age, we elected not to weight ages. 

¶ 5% of the fund was allocated to the college 

aged dependents (>18, enrolled in school, 

and lost a parent).  Because these recipi-

ents were at varying stages of their college 

careers, we developed a sub-formula 

based upon the number of semesters each 

had remaining in a 4 year cycle. 

¶ 25% of the fund was allocated to survivors 

(any person present at Mother Emanuel 

during the event), distributed pro rata per 

survivor.  Some argued we should treat 

the survivor who witnessed the shooting 

differently than the survivors in the adjoin-

ing room, who only heard the event.  We 

ultimately determined that we could not 

differentiate the psychological trauma of 

one seeing an event and one hearing an 

event.  This was especially true because 
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the two survivors who heard the event were in fear of their 

lives and one was a young child. 

¶ 55% of the fund was allocated to the òdecedent beneficiaries.ó  

Because the majority of the decedents died intestate, this was 

defined as any person who would have benefitted from the 

decedentõs estate under the applicable probate intestacy stat-

ute.  The total percentage was split pro rata per victim family, 

nine in all.  The monies were then distributed within 

each family in accordance with the intestacy statute.   

¶ 5% of the fund was allocated to òSpecial Needs 

Claimants.ó  Because our committee had developed 

close ties to the families and survivors, we suspected 

that special circumstances existed where victims 

supported extended family members and friends.  

This ranged from a victim assisting a nephew with school ex-

penses to a victim assisting a neighbor with home improve-

ment expenses.  These funds were set aside and a òclaim appli-

cationó developed.  A claimant had to provide proof of pre-

death support and make a showing that it likely would have 

continued post-death.  Each claim was capped at $2500.00.  

No individual who took under any other òclassificationó was 

eligible to apply as a òspecial needs claimant.ó 

     Once the formula was developed and approved by the city, a 

meeting was arranged with the families, survivors, Mayor Riley, and 

other city personnel.  In this meeting, the formula was explained 

and everyone was given a chance to offer feedback.  Always gra-

cious, the families and survivors approved of the formula and the 

initial distribution was initiated.  We strongly believed that family 

and survivor òbuy inó was vital. 

     A local partner, South State Bank, agreed to act as trustee and 

pro bono tax counsel drafted a trust agreement.  Because Mayor 

Riley rightfully insisted that we act quickly, the initial dis-

tribution ($2.5m) was completed in October of 2015.   

For each distribution, we required that the recipient sign 

and acknowledge the allocation formula and the amount 

calculated thereunder.  Once the check was received, the 

recipient was required to sign an acknowledgement of 

receipt and a release as to the City, our law firm, the 

Charleston County Bar, and South State Bank. Two sub-

sequent distributions were made in 2016, and thereafter the fund 

closed. 

     There is always triumph after tragedy.  I am proud to say that 

many of the Hope Fund recipients have started non-profits and/or 

foundations to honor their loved oneõs legacies.   

     The way our city handled the tragedy is a testament to our 

citizens.  As Martin Luther King said òHate cannot drive out hate; 

only love can do that.ó  We proved him right.   

#CharlestonStrong.   

Mother Emanuel (continued from page 2) 

     At the NCPJ 2016 Fall Conference in Charleston, South Caroli-

na, Shale Stiller, adjunct faculty member at Maryland Carey Law, 

was awarded the 2016 Treat Award for Excellence. The award, 

named in honor of the NCPJõs founder and first president, the Hon. 

William W. Treat, is given annually to an individual who has made 

significant contributions to the field of probate law. 

     Stiller was nominated for the prestigious award by Sol & Carlyn 

Hubert Professor of Law Paula Monopoli, the founding director of 

Maryland Carey Lawõs Women, Leadership and Equality Program. A 

trusts and estates, probate, and inheritance law scholar and teacher 

herself, Monopoli is also the author of American Probate: Protecting 

the Public, Improving the Process (Northeastern University Press 

2003). 

     Emphasizing Stillerõs more than fifty years of service as an ad-

junct faculty member at Maryland Carey Law in her nomination 

letter, Monopoli described Stillerõs Federal Estate & Gift Tax course 

as òlegendary among students for its rigor and the interest it sparks 

in those who have gone on to become estate planning lawyers.ó 

Since he began teaching in 1963, Stiller has also instructed classes in 

Commercial Law, Constitutional Law, Federal Jurisdiction, and 

Taxation of Non-Profit Organizations. 

NCPJ President, Frank Bruno, presenting the Treat 

Award for Excellence to Shale Stiller, adjunct  

faculty member at Maryland Carey Law  

òThere is always 

triumph after 

tragedy.ó 
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I.  Introduction  

     While the collection of guardianship data 

from a national perspective remains imperfect, 

the number of guardianship proceedings ap-

pear to be on the rise in the United States.  

This trend will likely increase. According to 

the U.S. Census, in 2050, the population aged 

65 and over is projected to be 83.7 million, 

almost double its estimated population of 43.1 

million in 2012.  In addition to the elderly 

population growing, this population is living 

longer while diseases and dementias are in-

creasingñconditions that will only potential-

ly breed more guardianship proceedings.  

Brenda K. Uekert and Richard Van Duizend, 

in their article entitled  Adult Guardianships: A 

òBest Guessó National Estimate and the Momen-

tum for Reform, report: 

By 2050, the number of people age 65 

and older with Alzheimer's disease may 

nearly triple, from 5 million to as many 

as 16 million, barring the development 

of medical breakthroughs to prevent, 

slow, or stop the disease.       

     To reduce expensive, contested battles 

where parties frequently attempt to use the 

 

proposed ward as a pawn, probate judges are 

often forced to supervise civil visitation, much like 

family court judges in child custody and visitation 

disputes.  While many probate courts routinely 

instruct parties not to communicate about the 

proceeding with the proposed ward, these restric-

tive instructions alone are not always sufficient.   

     This article highlights the probable legal con-

straints on, and practical issues facing, a probate 

court in considering whether to restrict a third 

partyõs access to the proposed ward during the 

pendency of a contested guardianship proceeding.  

Serious constitutional issues arise in issuing such 

orders before a guardianship is established, partic-

ularly substantive and procedural due process 

concerns.  The constitutional right to intimate 

association is implicated whenever such orders are 

issued, and practical considerations, such as moni-

toring and enforcement, must be considered.   

     The limited, but evolving, case law in this area 

provides the probate courts some guidance, and 

we should be careful to ensure, at a minimum, 

that: (1) adequate procedures are in place to af-

ford both the third party and the proposed ward 

reasonable notice and the opportunity to be 

heard; and (2) any restrictions on visitation or 

access are proportional to the probable harm such 

contact may cause the proposed ward. The most 

conservative approach would be to require per-

sonal service on any non-party whose access is 

sought to be restricted.  

II.  Common Visitation Issues Encountered 

in Contested Guardianships  

     Even though conventional estate planning tools, 

such as trusts and powers of attorney, can prevent 

or limit the need for a guardianship, these tools 

increasingly serve as the root cause of a contested 

guardianship proceeding, usually because of the 

choice of fiduciary or because the fiduciary did not 

have robust legal representation after appoint-

ment.  Such proceedings often involve disputes 

between siblings over who should serve as guardi-

an for an ailing parent, and the proposed wardõs 

incompetency is often not truly in dispute.  In 
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     Last November many of you joined us and many of our mem-

bers and guests in beautiful and historic Charleston, South Carolina. 

Attendees enjoyed the best of Southern hospitality, culture, and 

cuisine along with an informative, educational program at the 

charming Mills House Hotel. Now we are happy to ask that you 

please save the dates of May 17 through May 20 to join us for our 

Spring 2017 NCPJ Conference in exciting Santa Fe, in enchanting 

New Mexico.  The site of our conference will be the grand and 

spacious Eldorado Hotel and Spa (www.eldoradohotel.com).  This 

magnificent venue is the jewel luxury facility of beautiful Santa Fe, 

offering world-class amenities to its guests. We have secured very 

favorable group rates for our NCPJ members who register for this 

important probate conference to be held in our country's fascinat-

ing southwest. Additionally, registrants who attend our convenient-

ly scheduled educational sessions will earn a full 9 hours of CLE 

credit, thereby combining professional advancement concurrently 

with a most enjoyable and memorable cultural experience. 

     Judges Tamara Curry and Frank Bruno have developed an in-

formative and entertaining program for our spring conference in 

beautiful Santa Fe.  On Thursday, May 18, the agenda includes a full 

report by Grey McKenzie, Esquire who will expound on the final 

revision of the Uniform Probate Code, which was drafted by the 

National Conference of Commissioners on Uniform State Laws.  

Judge Michelle Morley, Michael Kirkland, and Linda Firestone will 

speak about how to handle new options for elders related to high 

conflict families.  Local attorney, Laurie Wilcox, will discuss dis-

claimers, releases, and post-mortem credits. 

     On Friday, May 19, the agenda includes a presentation on a new 

integrated attack on elder financial abuse and fraud.  We will be 

provided with a presentation 

from The Honorable Brenda 

Thompson from Dallas Coun-

ty, Texas, along with a 

demonstration on how to 

replicate the new concept in 

your jurisdiction by the prin-

cipals of the Elder Financial 

Safety Center. 

     On Saturday, May 20, we 

will be provided with a spe-

cial training session called 

òMindfulness for Judgesó of-

fered by Dr. Lisa Blue, a psy-

chologist, attorney, author, 

and nationally recognized jury 

selection consultant. A 

presentation on visitation 

issues in contested guardian-

ships will also be provided.  

Donõt miss this very informa-

tive CLE. 

ACCOMMODATIONS:  NCPJ has negotiated a conference rate of 

$165.00 single/double plus tax.  The rates are offered three days 

before and after the meeting dates, subject to availability.  The cut-

off date to make reservations is April 15, 2017, but you are strong-

ly encouraged to make your reservations before then, as it is very 

likely the NCPJ room block will fill.  You may call the Eldorado at 

(800) 955-4455 to make your reservation, or go to the NCPJ web-

site (www.ncpj.org) and use the online reservation link shown 

there. 

REGISTRATION:  The conference registration fee is $400.00 for 

members if received by April 17 and $450.00 after April 17.  The 

fee for retired judges is $300.00.  The registration fee includes all 

conference materials, the welcome reception, and final reception/

banquet. The fee for spouses/guests is $80.00, which includes the 

reception and banquet. 

TRANSPORTATION:  Although there is a small airport in Santa 

Fe, it probably is a better idea to fly into Albuquerque (ABQ), since 

that airport is much larger and served by a number of different 

airlines.  It is a one-hour drive straight up the interstate from the 

Albuquerque Airport to Santa Fe.   

ACTIVITIES:  The Eldorado Hotel is located in the heart of Santa 

Fe, America's second oldest city. As a guest you will be within 

walking distance of a treasure trove of treats for history buffs, art 

enthusiasts, and lovers of adventurous discovery of multi-cultural 

delights. Only a short and pleasurable walk from the hotel are myri-

ad things to see and do: Downtown Santa Fe (1 block), Santa Fe 

Plaza (2 blocks), New Mexico History Museum (2 blocks), the Pal-

ace of the Governors (2 blocks) and many other equivalent attrac-

tions are located within a radius of a few thousand feet of the hotel.  

Daily historic cultural walking tours depart from the hotel every 

afternoon at 1:30 p.m.  Miraculous Staircase in  

Loretto Chapel  

Santa Fe, New Mexico  

El Dorado Hotel in Santa Fe, New Mexico  


